


QUESTION ONE

Moha (deceased) died intestate on 3™ March 2016 in Kilifi. He was a Muslim at the time of his
death. Zaina claims to have solemnized an Islamic marriage with on 10t September 2005. Four
children were born from the union between Moha and Zaina. All parties accept that Zaina’s four
children are Moha'’s biological children.
MARIA states that:
(1) she cohabited with Moha from 2001
(i)  converted to Islam on 9*" August 2010
(i)  an Islamic marriage ceremony between Maria and Moha was conducted on 14th January
2012
(iv)  the union between Moha and Maria begat four children; Ali (born in 1999), LK (born in
2004), HK (born in 2007) and TK (born in 2008).

AISHA claims to have:
(1) cohabited with Moha from the beginning of 2012
(i)  converted to Islam and celebrated an Islamic marriage in 2013
(i)  begat one child (HM) in the union with Moha in 2013. Before that Aisha had a civil
marriage with CP (a foreign, national).
(iv) A bigamy charge was once filed against Aisha but was later withdrawn.

ZAINA filed Succession Cause No. 41 of 2016 at the Kadhi’s Court seeking application of Islamic
Law to the succession and inheritance of the Moha’s estate. She named herself and her four
children as the sole heirs of Moha.

At the same time as the foregoing proceedings, MARIA filed a Succession Cause No. 322 of 2016
before the High Court listing herself and her four children as the sole heirs to Moha’s estate.

Use the foregoing fact pattern to answer the following questions:

a) Assuming that you are an advocate of the High Court of Kenya. You have been appointed
to represent Maria. Maria has brought it to your attention that Zaina has filed the
proceedings before the Kadhis Court. What strategy would you employ to deal with the
existence of two (2) sets of proceedings on the same issue before two (2) different courts?

(3 marks)

b) You are an Advocate of the High Court appointed to represent Aisha. You intend to engage
Counsel for Maria and Zaina in pre-trial negotiations. Highlight any three (3) key arguments
you would make to support the case for your client’s children inheriting from their father’s
estate. (3 marks)

c) The following are excerpts of proceedings before the High Court;

i. Counsel for Zaina: “l put it to you, Maria, that your marriage certificate is fake
because your name appears there as “MARIE” while it appears as “MARIA” on your
conversion certificate. My investigator told me that the Registrar’s ledger shows no
“MARIA” entry for that date. You represent Maria, identify the trial objection you
would raise and the legal basis for the objection. (3 marks)

ii. Counsel for Maria has presented a Kadhi as an expert witness on Islamic law. He
poses the following question to Kadhi: “Islamic law absolutely forbids any out-of-
wedlock child from inheriting in Kenya, correct?”
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Identify the trial objection likely to be raised by opposing Counsel and state the
legal basis for the objection. (3 marks)

d) The Court of Appeal has rendered its judgment in this succession dispute. Key findings by
the Court are that;
(i) Zaina and Maria are widows of Moha
(i)  Aisha lacked legal capacity to marry Moha
(iii)  Children born during the cohabitation between Moha (Ali, HK, TK and HM)
cannot be excluded from inheritance solely for being born before formal
marriage. They will be treated as beneficiaries/dependents of Moha.
Maria is dissatisfied with the Court of Appeal judgment. You have been instructed to
represent her to lodge an appeal to the Supreme Court. Prepare your skeleton arguments.
(8 marks)
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QUESTION TWO

A.

i.

0090

A manufacturing company, Prime Tech Limited (PTL), has a dispute with one of its
suppliers, Quality Materials Inc (QMI) over alleged breach of contract. PTL has argued that
despite payment for the supply of raw materials, QMI has failed or refused to supply the
said materials. PTL therefore demands a refund of the monies paid since it was obliged to
source the raw materials from a third-party supplier.

In response to the demand letters, QMI has stated that the failure to supply the raw
materials was occasioned by factors beyond its control. QMI has requested for additional
time to make the payment. PTL has run out of patience with QMI and would like to take
legal action to recover the outlay.

The contract between the parties includes a clause that provides as follows;
“All disputes on the interpretation or implementation of the contract shall be referred
for resolution through a single arbitrator appointed by mutual consent of the parties.
The parties shall endeavor to agree on the appointment of the sole arbitrator within
fourteen (14) days of the declaration of a dispute. The dispute shall be resolved in
accordance with the Arbitration Act and the laws of Kenya.”

i.  You have been approached by PTL to advise on how to proceed to recover PTL’s
outlay. Prepare you advise on the way forward. (3 marks)
ii.  Assuming that PTL has written to QMI seeking concurrence to appoint an arbitrator
but has received no response for a period of over one month. As PTL’s advocate,
what is your advice on how to proceed? (2 marks)

Mawaidha, SC has been appointed to lead Mwanafunzi in a multi-million shillings
commercial litigation pending before the High Court on behalf of Gold Bullion Limited
(GBL). The hearing of the case had been going on for a while with several witnesses having
testified and concluded their testimony. GBL has been concerned about the manner in
which Mwanafunzi has been bulldozed by Nguvu, SC to make concessions during the
hearing.

GBL has made the decision to appoint Mawaidha, SC to act as lead counsel. This decision
has been made despite the fact that GBL would like the case to proceed with extra urgency
since the monies “stuck” in the dispute are urgently required to complete an ongoing
project. GBL informs Mawaidha, SC of their concerns and the need for the hearing to
proceed without further delay.

At the time of his appointment, Mawaidha, SC had only one day to prepare for the hearing.
Given the number of documents provided to him, he has been unable to wrap his mind
around the entire case to enable him effectively cross examine the next witness.

You have been approached by Mawaidha, SC on the best strategy to proceed in the

circumstances. Prepare the advice on the way forward and the factors that inform that
advise. (3 marks)
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ii.

During the virtual hearing of the case, Mwanafunzi, realizes that Mawaidha, SC is cross
examining the witness in a manner that is advancing the defendant’s case rather than
that of GBL. Mwanafunzi opts to interject in the middle of the cross examination and
proceeds to put questions to the witness. Mawaidha, SC is forced to stop his line of cross
examination.

0090

Did Mwanafunzi act correctly? If not, what should he have done? (2 marks)
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QUESTION THREE

Cate has been charged with the offence of causing grievous harm to her friend, Kanene contrary
to section 234 of the Penal code. The prosecution has tendered evidence that on the material
date of the offence, at around 2100hrs, Kanene went to Cate’s house, within the same compound
to collect some items she had given to her. Cate pounced on her and attacked her with what
Kanene believed to be a knife, although no weapon was recovered. During the hearing it became
apparent that Kanene only sustained a deep cut on her thumb. The P3 Form that was produced in
court classified the degree of harm as grievous. During her defence, Cate has denied attacking
Kanene, although she does not deny that they had an altercation at her doorstep on the material
day and time.

You are Cate’s advocate and are required to prepare closing submissions noting to highlight key
arguments in favor of your client. (10 marks)
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QUESTION FOUR

The killing of Ms. Malaika, a 26-year-old University of Machakos student by her boyfriend has
raised public outcry on the increasing killing of women and girls in the country. It has put on the
spot, the Office of the Director of Public Prosecutions (ODPP) for what civil society groups are
calling laxity in prosecuting femicide cases.

Samsoni, who is believed to have been Malaika’s boyfriend was the last person seen with her a
day before her lifeless body was discovered in her room at the university’s halls of residence with
strangulation marks on her neck.

The prosecution file contains among other things, text messages extracted from Samsoni’s mobile
phone threatening to kill Malaika for reasons he did not disclose and statements from the
government pathologist on the likely cause of Malaika’s death.

You have been appointed by the Director of Public Prosecutions to lead the prosecution of Samsoni
for the murder of Malaika.

a) Fully aware that judges are human and that a lot of human psychology goes into the trial
process, elaborate how you will employ human psychology as a prosecutor to influence the
thinking and the feeling of the court in your favor during Samsoni’s trial. (5 marks)

b) As a prosecutor, describe the rules of trial advocacy that you must observe as you conduct
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QUESTION FIVE

Mfalme is being charged with attempted murder. It is alleged that on the night of 18 February
2024 at his house at Muto Lane, he fired his gun at Tony. Tony alleges that Mfalme had invited
him to his house since they have been friends for over 5 years. Earlier in the preceding week,
Mfalme had confronted Tony on allegations that he had bad-mouthed him to their mutual friend
and disclosed some of his secrets. On that night, Mfalme called the police claiming that Tony had
attacked him in his house. Inspector Chris visited the scene and collected a bullet cartridge from
the sofa. Tony was lying on the floor in a pool of blood and there was a gun besides him. The
Inspector later in the week visited Tony’s house for a search, he found a gun hidden in a flowerpot
on the back corridor. The inspector took the two guns and the cartridge for an analysis. The
analysis showed that the cartridge resembled the markings of the gun found hidden in the back
corridor at Tony’s house.

a) As the prosecutor in the case, outline the steps you will follow to produce the guns as an

REGISTRATION NUMBER

Do not
write

in
either
margin

exhibit in the case.

(5 marks)

b) As the prosecutor, draft examination-in-chief questions that you will ask the gun expert

who examined the guns with the aim of establishing his credibility. (5 marks)
REGISTRATION NUMBER Do not
write
mn
either
margin
g E Page 22 of 28

0090 OE=2

0090

Page 23 of 28



Do not QUESTION SIX
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g}ther Mr. Makan was a founding member of the successful law firm of T & Makan Company Advocates

margin LLP. In addition to his stellar credentials as a lawyer, he had studied Software Engineering at the

Massachusetts Institute of Technology (MIT) and had a keen interest in developing spyware. He
deployed these spywares on computer networks of organizations that he was acting against in

Court to collect data without the knowledge and consent of these organizations. The law firm’s

success in Court grew enormously, largely due to the secretive data availed by the spywares

developed by Makan.

Makan pushed his luck further by developing a malware dubbed ‘Kerkez’ that not only infiltrated
computer systems to steal data but also destroyed such computer systems to erase any trace of

the intrusion. Kerkez had the lethal ability of infiltrating money transfer systems and creating

alternate payee bank accounts to re-route payments. T & Makan Company Advocates LLP had in

the past navigated a rough cashflow patch by deploying Kerkez in its favor.

As fate would have it, Mr. Makan represented a client in a meeting with a bank where a huge loan

had been successfully negotiated. Taking advantage of his position as counsel for the client and
having access to vivid details regarding the transaction, Mr. Makan deployed Kerkez with a

devastating effect. A Fifty Thousand Dollar Loan intended for the firm’s client was credited into

the accounts of several offshore companies associated with Makan.

The chilling details of Makan’s dealings were revealed during a press briefing by the head of the

Police Cyber Crimes Unit after the Office of the Director of Public Prosecutions granted approval
for the arrest and prosecution of Makan.

In a crisis meeting at the firm of T& Makan Company Advocates LLP where you work, the firm’s

leadership has instructed you to represent Makan during his trial.

a) In the context of your appointment, explain the cab rank rule and how it guarantees fair

representation for Makan in Court. (3 Marks)
b) OQutline four circumstances under which you may decline to represent Mr. Makan in Court.

(4 Marks)

c) Describe six duties you owe Mr. Makan as his advocate should you accept to represent him.

(3 Marks)
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