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QUESTION ONE

Erico is a recent graduate of a prestigious information technology institution. He has big dreams
coupled with the ambition and drive to match his dreams. For the last few years, Erico has been
working on an Artificial Intelligence (Al) based service by the name of Skynet that can be accessed
via the internet. Erico has been able to build out his service with the help of hundreds of
volunteers and a steady stream of financing from a foreign investor known as Shylock Jones. Erico
expects that he will be able to unveil his service in the coming months. In preparation for Skynet’s
coming-out party, Erico has registered a private company by the name of Skynet Holdings Limited
in which Erico serves as the sole director/shareholder. Erico’s friend and fellow IT enthusiast Stella
recently caught wind of the project and she is interested in coming on board as a director and
majority shareholder in Skynet Limited.

0496

a)

Stella and Erico have paid you a visit and instruct you to prepare the relevant
documentation to add Stella as a director and shareholder of Skynet. Briefly outline the
paperwork to be lodged with the registrar to effect these changes.
(5 marks)

As a condition to being a part of the Skynet enterprise, Stella, with the assistance of her
well-off family injected capitation into the company to the tune of Kenya Shillings One
Hundred Million (Kshs. 100,000,000/=). Erico holds a duly registered copyright over the
Skynet Al in his favor and he has even signed a security agreement in favor of Stella in her
capacity as a director of Skynet Limited to ensure that the service remains under the
control of Stella and the company for the foreseeable future. Stella now seeks your advice
on how to perfect her security right under the movable property security rights (MPSR)
regime and whether said security rights extends to all the anticipated future proceeds for
Skynet. Please advise her. (4 marks)

As expected, the Skynet Al becomes a resounding success and the company licenses out the
Al to several companies and even the government. With several income streams available
to them, Erico and Stella are kept very busy managing their product and the company’s
finances. In a bid to get her house in order, Stella visits you once again and admits that
even before she perfected her security in Skynet, she knew of the existence of a security
right in favor of Shylock Jones but the same was never perfected by Mr. Jones. Advise Stella
on whether Shylock Jones has a claim against her or the company in terms of MPSR priorities
and whether her knowledge of Mr. Jones’ right affects her interest in any way and if she
could claim to be an innocent purchaser for value? (4 marks)

Several years after the success of Skynet, Erico informs you that his success went to his
head and he made several bad financial decisions. As a result, he has been adjudged a
bankrupt pursuant to an adjudication order. In spite of his status as a bankrupt, Erico sought
out Shylock Jones once again and borrowed some money from him and in exchange,
surrendered all the administrative rights, share files and permissions to the Skynet Al to
Shylock Jones who is now in control of the service.
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Erico also admits that he has misrepresented his true financial position in writing to several
of his creditors including his business partner Stella.

Analyze and explain to Erico his guilt or otherwise under our bankruptcy laws in relation to
debts and making of documents by a bankrupt. (7 marks)
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QUESTION TWO

Lucia and Brian are the respective Chairperson and Secretary of LBC Company LTD, which has five
directors. The company was doing well for a long time since its incorporation in 2002. However,
due to COVID 19 pandemic, its operations went down considerably leading to massive loss of
business and revenue. Consequently, the company has been unable to pay its debts to its creditors.
They have tried everything possible to revive the business, but things seem to be getting worse
and worse. The two have come to your law offices for legal advice on what they need to do to
avoid further losses and lawsuits from the creditors. They have been musing on the possibilities
of liquidating the company. Citing relevant provisions of the law advise them on the options
available including the following:

a) The three legal options available under the Kenyan law for companies struggling with debts

and threat of suits from creditors? (6 marks)
b) The powers of the insolvency administrator under the law of insolvency? (2 marks)
c) Two qualifications of an insolvency practitioner under Kenyan law. (2 marks)
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QUESTION THREE

a) Luku Poa is a famous accessories and fashion brand operating in the country. The brand is
especially famous with campus female students because of their high quality and affordable
prices. Brande is a student in one of the local universities. She has an entrepreneurial spirit
which has led her to establish a business in accessories and fashion for women. Brande
recently approached Luku Poa and requested to use their brand for her business. Luku Poa
considered her request and after a brief investigation considered her to be a good fit since
she already has a strong customer base among the university female community. Brande is
excited about the opportunity and in order to move things forward has approached your
chambers to draft a franchise agreement on her behalf so that she can use it to negotiate
the details of her relationship with Luku Poa. Draft a franchise agreement covering the
basic elements only. (5 marks)

b) Brande’s business partner Phela has opposed the decision by Brande to enter into a business
relationship with Luku Poa. According to Phela, their business with Brande was fast gaining
popularity and would have been the perfect competition for Luku Poa in Kenya. Phela
argued that the resources being used to enter into the franchise agreement with Luku Poa
could best be utilized to develop their partnership. After in-depth discussions, the two
partners have decided to approach the court for the dissolution of their partnership so that
the two partners can pursue their business interests separately. The partners have
requested you to write a comprehensive legal opinion on the instances in which the courts
may decree a dissolution of a partnership taking into account to discuss their unique
circumstances in each case. (5 marks)
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QUESTION FOUR

Raha Entertainment and Jamii TV have been in talks to streamline their respective businesses.
Raha Entertainment operates a widely watched TV station focused on family entertainment. Raha
is also a new entrant into the TV streaming business and is in the market for content to populate
said streaming service dubbed “Raha One.” Jamii TV on the other hand has a vast library of locally
produced content but has in recent years favored the production and airing of more mature
programming and is seeking to do away with its library of children content. As a result, Jamii
found a willing partner in Raha to purchase its star animated children’s’ program - The Zola and
Udi Show together with its offshoots, The Zola and Udi Magic Show and Zola and Udi in the Jungle.
Jamii considers the children’s show as a valuable piece of its intellectual property (IP) portfolio
as they have been able to monetize the said characters by selling t-shirts, toys and books related
to the show’s characters. Raha is aware that adding the show to their content library may prove
advantageous to their streaming business model which is a pay-per-view service set to be launched
soon. Raha’s assets/turnover (whichever is higher) does not exceed USD 3 million while Jamii’s
threshold is USD 1 million. Raha is only interested in acquiring the one TV program from Jamii.

a) Raha’s CEO has been in talks with Raha’s board and other advisers and he has been informed
that the proposed merger may be notifiable. Briefly explain to Raha the three (3) categories
of mergers (relevant to these facts) in terms of the Competition Authority of Kenya’s (CAK)
threshold guidelines and where Raha’s proposed merger would fall. (4 marks)

b) You are further informed that Jamii prefers an outright sale of its Zola and Udi property
versus a shares acquisition by the acquirer. With the foregoing in mind, highlight four (4)
important areas to be targeted at the due diligence stage of this transaction. Assume that
you act for the acquirer. (4 marks)

c) In terms of the asset purchase, Raha’s CEO makes it very clear to you that his company is
very keen on two (2) considerations with respect to the asset purchase - “selective
acquisition” and “liability control.” Analyze these two concepts vis-a-vis the companies’

visions as highlighted in the fact pattern. (2 marks)
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QUESTION FIVE

a) Francis, the director of Tag Masters Ltd, has decided to sell his residential property where
he has lived for the last seven years. The reason for this sale is to offset a bank loan and
downsize to a smaller property now that his children have left the nest. His friend Joe,
who runs Group of Schools Ltd has agreed to buy the property through his company Group
of Schools Ltd. The sale price of the residence is Kshs. 50 million shillings.

Citing the relevant statutory provisions, advise Francis on whether he is liable for any tax
payment should the transaction proceed. (3 marks)

b) Rustic Acres Ltd would like to sell 49 acres of land for the price of Kshs. 1 billion. Your
Client Crafty is the director of Rustic Acres Ltd. Rustic Acres Ltd intends to sell the
aforementioned property to Shrewd. Both Crafty and Shrewd agree that they would want
the transaction structured in such a manner that they pay the least amount of tax possible.
With this in mind, Crafty suggests that the only way to avoid high taxation would be to
create a subsidiary company, Wildflower Ltd, in which Rustic Acres Ltd would own 90% of
the shares and transfer the land that is the subject of the sale to Wildflower Ltd. Once the
transfer of the land to Wildflower Ltd is complete, Wildflower Ltd can then allot shares to
Shrewd that would be equal to the value of the land. As such, both Rustic Acres Ltd and
Shrewd would pay minimal taxes.

i. If the transaction is structured as aforementioned, both Rustic Acres Ltd and
Shrewd would pay minimal taxes in comparison to a direct sale? True or False.

(1 mark)

ii. Giving reasons, explain whether this would be a valid transaction. (6 marks)
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QUESTION SIX

a) Genga Microfinance Ltd is a microfinance institution providing accessible financial services
to the rural communities participating in the blue economy sector in Western Kenya. The
approach of Genga Microfinance Ltd is to obtain grants from development partners and
help local communities participate effectively in the blue economy sector. The interest in
the sector has grown rapidly and development partners have pumped in millions of shillings
to support the sector. After operating for several years, a major audit of Genga
Microfinance Ltd revealed that the Directors have been engaged in corruption. The
development partners have threatened to stop their support to Genga Microfinance Ltd
unless the directors are removed. The notice for the motion to remove the directors has
been duly served in advance pending the convening of the special meeting to pass a special
resolution to this effect. Suma is one of the directors targeted. He has approached your
office to get advice on whether he has a right to protest against his removal.

Advise. (6 marks)

b) Following the corruption scandal that affected Genga Microfinance Ltd. The company has
lost many of its customers and also the funding secured through its partners. Its closest
competitor, Bura Microfinance Ltd, has expressed interest to acquire Genga Microfinance
Ltd. Genga Microfinance Ltd has conducted a thorough investigation covering all aspects of
the scandal using private investigators. Some of the information unearthed is considered
to be highly confidential and if revealed to the public it may be devastating to the company.
However, Bura Microfinance Ltd wants a complete access to all the information the
company is holding before any deal could be reached. Draft a confidentiality agreement to
protect the sensitive information to be shared during negotiations between Genga

Microfinance Ltd and Bura Microfinance Ltd. (4 marks)
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