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QUESTION ONE

On 20th February 2024, Mr. Kwaheri while taking a stroll in his expansive farm, overheard a heated
discussion between two of his sons, James and John, who were supposedly feeling frustrated that
their father, whom they disparagingly referred to as “that old goat”, had taken like forever
without dying so that they could inherit part of his wealth. Kwaheri felt very pained and cried
bitterly over his sons’ level of disrespect towards him. He then swore that the two sons would
never receive any share of his property even if he predeceased them. Thereafter, he rushed home
and, despite the searing pain in his joints arising from the effects of the advanced rheumatoid
arthritis, he wrote a will which was witnessed by two of his cousins, Mzee Mwinyiheri and Mzee
Kombo.

Through the will, Kwaheri distributed his property to all his family members except the two sons,
James and John, as well as his daughter Amina. For Amina, her dad was always paranoid with her
in the belief that she had wanted to kill him. Kwaheri’s paranoia arose some few years earlier
when he had been taken ill and got admitted to Tenda Wema Nursing Home in Malindi. During the
admission, Amina often stepped in to relieve her elderly mother in taking care of their dad. One
afternoon, as she struggled to turn her dad and make him lie in a more comfortable position, the
dad woke up from his sleep and started screaming in the mistaken belief that Amina had been
strangling him. Since then, he had always been very suspicious around Amina because he believed
that she never meant well for him.

One evening, Mr. Kwaheri had a bitter disagreement with one of his wives, Jane. He felt that,
lately, Jane had become too disrespectful to him. As a result, he felt very strongly that she did
not deserve to inherit his property. He then went into the safe and picked a copy of the will and
used a pen to cross out all references to Jane, as well as all bequests he had made to her.
Thereafter, he also crossed out his signature but the writings still remained readable. He followed
up his actions by trashing the will into the dustbin from where it was later retrieved by his wife
Jane who kept it back in the safe. On that night, Mzee Kwaheri died peacefully in his sleep. Based
on the above facts, and relying on relevant law and decided cases:

a) Discuss the legal status of Kwaheri’s will. (10 marks)
b) Evaluate Amina’s claim to her late father’s estate. (5 marks)
c) After his death, it later emerged that on 20" February 2024, Kwaheri had acquired some
20 acres of land which he had intended to donate to Mji wa Furaha Children’s Home. As
a result, he left it out of the list of his property which was distributed through the will.
However, owing to his failing health, he failed to follow through with the intended
donation and, by the time of his death, the same had not been passed to the Children’s

Home.
Distinguish the process of administration of this piece of land vis-a-vis the rest of
Kwaheri’s estate. (5 marks)
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QUESTION TWO

Teddy died intestate. He was a traditionalist, who had married three times, under customary law.
The first wife had no children, while the other two had children, with the second wife having four
daughters, and the third wife had three sons and a daughter. Upon his demise, the three sons
quickly moved to court and filed a petition for grant of letters of administration intestate to the
estate of Teddy, in which they listed themselves as the sole survivors of the deceased. Six months
have expired, and the said three sons have moved the court for confirmation of their grant, and,
in the confirmation application, they have proposed to have the entire intestate estate shared

equally amongst the 3 of them.

The three widows and the daughters have gotten wind of the pending confirmation process, and
they have approached you, for advice, and possible action.

a) Discuss the rights and remedies, if any, of the three widows and the daughters of Teddy,

in the context of the confirmation process. (5 marks)
b) Explain the steps that the said widows and the daughters of Teddy should take, in the
confirmation proceedings, to secure their respective interests. (5 marks)
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QUESTION THREE

Annette is a 55-year-old woman who was recently widowed after being happily married to her
late husband Josh for 30 years. Unfortunately, they were not blessed with any children from the
union. She explains to you that she and her husband were both highly paid professionals for the
pendency of their marriage and contributed equally to the purchase of family assets. For instance,
their palatial home in Karen was bought by both of them taking out loans secured by both their
pay slips. Since they were highly religious and believed in the traditional family structure, their
home was registered in Josh’s name who was considered the head of the family. The same
approach was taken when making other investments throughout their marriage.
At the time of his demise, Annette and Josh had acquired through this method (both of them
taking loans secured on their respective salaries) several pieces of land, rental houses, and shares
in profitable public companies. At the funeral, she was introduced to a 25-year-old lady named
Stacy who claimed she was the second wife of the deceased and that they had been married for
two years. During that time, she claimed that she had given birth to a son named Josh junior who
was one-year-old. She was willing to prove this by taking a paternity test. Two days later, Annette
received a letter from Mwenda Mbali Advocates asking her to attend the reading of the last will
and testament of Josh. The will stated that all the property belonging to Mr. Josh will be left to
his new wife, Stacy and her son Josh Junior. Annette is worried that her rights have been violated
and having spent decades contributing to the acquisition of their assets, she is likely to become
destitute if she does not get legal help. Advise her on the following.

a) Whether she has any interests in the property registered in her husband’s name? Explain

your answer using Relevant case law and statutory provisions. (4 marks)
b) The steps she should take to secure her rights if any. (6 marks)
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QUESTION FOUR

Lilan Major holds both American and Ugandan citizenships. Prior to relocating to the USA, he had
stayed in Kenya with most members of his family and had acquired a lot of property in the country.
He took up US’ citizenship 5 years ago following a naturalization process which followed his
emigration to the USA in 2013 through the Green card Visa Programme. In 2015, he enlisted for
the US’ Army and served in various stations including Iraq and Afghanistan. In 2024, he was
deployed back to the US where he served in one of the Garrisons in Minnesota. On 24 December
2024, Lilan was involved in a fatal accident as he drove to Newark, New Jersey. After his
cremation, his girlfriend, Tamary, withdrew all the money from one of Lilan’s bank accounts
whose ATM card she had possession of and knew its PIN. Later on, she applied for a grant of letters
of administration in Newark without involving Lilan’s immediate family who, ordinarily, live in
Kenya. The same was confirmed by the court within the statutorily-prescribed period under New
Jersey’s law(s). Tamary then distributed Lilan’s estate in New Jersey to herself as the only
beneficiary. Lilan’s family has, learned with utter shock, of Tamary’s conduct and now seek to
undo the whole process.

a) Suppose New Jersey’s laws of succession are similar to the Kenyan law(s), explain to
Lilan’s family the process to be used to address the issue of the grant of letters of
administration issued to Tamary and whether the family has a sound legal basis to do
SO. (4 marks)

b) Explain to Lilan’s family whether the grant issued in Newark could be used for the
distribution of Lilan’s estate in Kenya which consists of both immovable and movables.

(3 marks)

c) Discuss the legal feasibility of recovery of the money Tamary withdrew from Lilan’s

account prior to the grant of letters of administration. (3 marks)
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QUESTION FIVE

James got one child namely Brian out of wedlock. He took up his said son when the boy was about
6 years. James took care of all his sons needs including school fees. James later got married to
Monica with whom they also got one other child namely Shem. James had a vast estate including
several parcels of land, rentals and a fleet of vehicles. He unfortunately died when Brain was 17
years and still depended on his father. Monica took out letters of administration on James’s estate
and included Brian as a beneficiary. However, in the proposed mode of distribution, she only
allocated Brian one old car and stopped paying Brian’s school fees as result of which Brian was
sent home from school. Brian’s uncle has approached you on the behalf of Brian and requested
your assistance.

a) Brian and his uncle have suggested that you assist them in applying to court for provision
for dependents not adequately provided for. Give at least 5 circumstances to be
considered and on which you can submit on in assisting the court in making such an
order for extra provision for Brian. (5marks)

b) Brian thinks that his stepmother, Monica, treats him badly as he is not her biological
child by birth and wants to give up on the estate. Advise Brain and his uncle on the
meaning of a child under the Law of Succession and whether he has a right to inherit
from the estate. (2 Marks)

c) Brain is already out of school due to lack of school fees. What urgent measure or action
would you take to ensure that Brain does not miss out on classes. (3 Marks)
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QUESTION SIX

Diplock has been appointed administrator of the estate of his late father. The estate comprised
of 4 landed assets registered in the name of his father. The deceased also had 3 motor vehicles
that were registered in his name, being a lorry, a tractor and a pick-up truck. Diplock has
established that his father died while in the process of selling one of the parcels of land. He had
received the whole purchase price, had obtained the relevant consent to transfer the land to the
buyer, but he died before he could execute the relevant transfer documents. He was also in the
process of buying another parcel of land from a seller, and he had partially paid the purchase
price, but the relevant consents to subdivide the original title had not been obtained, and he had
not yet been given a transfer form duly executed by the seller. It had also emerged that the
deceased had transferred, one of the lands registered in his name, to one of his children, and a
title deed had been issued in favor of that child. The process of transferring another parcel of
land to another of his children was not complete. The deceased had applied for and obtained the
relevant land control consents, to facilitate the intended transfer, but he died before he had
signed the transfer documents in favor of that child. There was a motor vehicle that the deceased
was in the process of buying at the time of his demise, but the process was not complete, despite
him paying the full purchase price, as the registration was yet to be done in his favor.

Diplock has also established that the deceased was owed some money by a person known as
Dennis, and another called Kissi. The deceased himself owed some money to Niki. Diplock has
established too that the deceased was a member of a cooperative society, and that he had
nominated his daughter, June, as the beneficiary of the shares in that cooperative society. The
deceased had worked for a company, until he retired, 3 years prior to his death, and there was a
retirement benefits scheme, to which he was a member, where he had nominated his son, Muli,
as beneficiary in respect of the benefits accruing from that scheme.

Advise Diplock, on what he ought to do, with respect to each of the assets mentioned above, with

regard to their administration and distribution. (10 marks)
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